I. ToPic OVERVIEW
In response to the resounding success of the Yellowstone gray wolf recovery program the Unites States Fish and Wildlife Service delisted the gray wolf from the federal Endangered Species Act in parts of the United States. Under federal law the gray wolf is now classified as a threatened species throughout the western United States. As a result of federal delisting of the gray wolf, state law now governs the status of all gray wolves that enter Oregon. The Oregon Threatened or Endangered Wildlife Species Act classifies gray wolves as endangered species and requires that action be taken to assure gray wolf recovery. Currently, the state of Oregon is not taking any action in regard to gray wolf recovery or reintroduction. Gray wolves from the central Idaho reintroduction program are venturing into Oregon. The establishment of a breeding pack of gray wolves is in Oregon's near future. In fact, wolves may currently wander the mountains and valleys of Oregon.
Oregon's inaction has engaged ranchers and wolf advocates in a heated debate about the future of the gray wolf in Oregon. Ranchers argue that gray wolves are predatory nuisances, and that they are not native to Oregon because they have been eradicated from the state. Wolf advocates counter with scientific data suggesting wolves are not only native to Oregon, but could presently thrive on public land in Oregon. Both groups have petitioned the Oregon Division of Fish and Wildlife to change the status of the gray wolf under the Oregon Threatened or Endangered Wildlife Species Act. Several attempts have been made in the Oregon legislature to amend or create state laws that would affect the status of gray wolves in Oregon. Oregon, like many other states where gray wolves once thrived, has not addressed how they will manage expansion of the gray wolf population. Therefore, this Comment will analyze the current law regarding gray wolves through an Oregon perspective and provide guidance for Oregon and other states faced with structuring law and policy pertaining to gray wolf management.
A. History of Wolves in the West
"The gray wolf [(canis lupus)] is native to most of North America north of Mexico City." ' "The only areas of the contiguous United States that" may not have supported "gray wolves since the last glacial events are much of California and the Gulf' as well as the "Atlantic coastal plain south of Virginia.", 2 Biologists believe that at one time North America was the home fairy tales and fables. 1 3 One may "have heard about the boy who cried wolf once too often and lost his credibility.' 14 One may also "recall the wolf that huffed and puffed at the cottages of three little pigs, and the wolf that lured [L] ittle Red Riding Hood astray and gobbled up grandma. 15 "The fascination with wolves also has an adults-only section" that includes Bruno Bettleheim's description of Little Red Riding Hood "as a tale of girl's sexual awakening," with the wolf realizing "libidinous wishes." 16 Gruesome tales also include an eighteenth-century French legend where "two wolves devour[] 64 people in the countryside. 17 However, there is no evidence that a human "has ever been killed or eaten by a wolf in North America." 1 8
Historically, Native North Americans "looked ... favorably upon wolves." 19 In fact, "the mania for wolf control" brought on by early European settlers "appears to be an aberration, a temporary sickness that afflicted only some [humans] , and which even some of the most avid wolf hunters came to regret., 20 The combination of fear and greed caused the eradication of the gray wolf from North America. "By the mid-nineteenth century, wolf pelts" were a "valuable commodity., 21 Hunters looking for buffalo hides on the Plains of North America quickly discovered that wolves would find abandoned buffalo carcasses an easy meal. 22 At first, this increase in carrion led to an increase in wolf numbers in the late nineteenth century. 23 Plains Indians were able to resourcefully kill wolves "for their warm, luxurious fur. 24 "For a brief while, the Plains Indians enjoyed an era of affluence" like no other "in the history of America., 25 Westward moving colonists exterminated almost every wolf they came across. 26 Thus the demise of the Plains Indian, the buffalo, and the long grass prairie is often recounted, while the fate of the gray wolf is not. 27 13 1877, approximately 385,000 gray wolves were killed by poisoning.
Other activities "such as the elimination of native ungulates," the conversion of wilderness into agricultural land, ranches, or homesteads, "and extensive predator control efforts" contributed to the demise of the gray wolf. 31 Due to fewer ungulates to prey upon, the wolf turned to domestic livestock for subsistence.
2
Gray wolves were labeled an "economic scourge" by livestock owners as well as sportsmen, who blamed the wolf for sharp declines in big game.
33 "Ridding the landscape of wolves became" an integral "part of 'taming"' the American frontier. 
B. Wolves in Oregon
The gray wolf is an integral part of the Oregon ecosystem, but has been extirpated from Oregon since the 1950s.40 During an expedition to compile a report on the territory of Oregon between 1828 to 1842, Charles Wilkes penned: "Abundance of game exists, such as elk, deer, antelopes, bears, wolves, foxes, muskrats, martins, beavers, a few grizzly bears, and sifflines. ' Wolves Congress amended the ESA with the addition of Section 100), "which provides for the designation of specific endangered species as 'experimental."' ' 56 Section 10(j) states that a reintroduced endangered species "may be treated as a threatened species" within a defined reintroduction area. 57 Labeling the wolves as "experimental," and thus, "threatened," makes management efforts easier because of the relaxed guidelines that accompany a status of "threatened" as opposed to "endangered., 58 Idaho recovery area was struck by a vehicle and killed on Interstate 84 south of Baker City," Oregon. 76 The third and latest documented visit by a wolf into Oregon was an uncollared wolf which was likely the offspring of Central Idaho wolves. 77 The wolf was found in October of 2000 between Pendleton, Oregon and Ukiah, Oregon, a location further west than was likely reached by the previous two wolves. 78 The wolf was found dead from a bullet wound.
As many as "sixty reports of wolf or wolf track sightings" were reported in Eastern Oregon in the two years after B-45 first arrived in Oregon. 79 [vol. 6 minded extermination of wolves. Prior to delisting, wolves that wandered into Oregon were left alone by federal officials unless they caused problems, in which case they might be killed. 83 Since delisting, however, wolves that venture into Oregon will be protected as an endangered species under the Oregon ESA. Confusion as to how the Oregon ESA will affect wolves that enter the State of Oregon has led to a vigorous debate between ranchers and wolf lovers.8 4 Ranchers have petitioned the State of Oregon to delist the gray wolf from the Oregon ESA, claiming that the gray wolf is not native to Oregon since it "has been extirpated for more than 50 years.
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Wolf-lovers petitioned the state claiming that the Oregon ESA requires the preparation of 'survival guidelines' detailing the potential for reintroduction of the gray wolf to Oregon.
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Private conservation groups, scientists, ranchers, and others with an interest in the gray wolf have been lobbying for changes to state law and girding for hearings and, inevitably, lawsuits. The potential for legal action in Oregon caused by federal delisting of the gray wolf requires an analysis of the Oregon ESA.
II. BACKGROUND LAW
Wolves that venture into the state of Oregon are no longer classified as endangered species under the Federal ESA. 88 However, Oregon State law classifies the gray wolf as an endangered species and thus Oregon law, rather than federal, governs the migration of wolves into Oregon. wolf-advocates suspect, they may have found a remarkable refuge because they are strongly protected by the "little-known, little-understood" Oregon ESA. 90 Through a process called grandfathering, the Oregon ESA provides that species of wildlife listed as threatened or endangered under the federal ESA as of May 15, 1987 are afforded the same status under the Oregon ESA if the species is native to Oregon. 91 Because the wolf was on the Federal ESA as of May 15, 1987, and is native to Oregon, the species falls within the category of species grandfathered into the Oregon ESA. Species that were grandfathered into the Oregon ESA may be delisted by the Oregon Division of Fish and Wildlife commission (the Commission or ODFW) at any time. 92 The Commission has evidenced its intent to keep the gray wolf an endangered species in Oregon by not removing it from the Oregon ESA. Furthermore, the Oregon legislature supports the Commission's protection of the gray wolf under the Oregon ESA.
Because the gray wolf was grandfathered into the Oregon ESA, none of the listing requirements for the gray wolf have been fulfilled. The ODFW therefore has not specifically considered the status of gray wolves, and likely does not understand how the Oregon ESA applies. State officials concede there is a wolf recovery obligation, but they are still "trying to understand how that [obligation] might dovetail with other wildlife laws. 9 3
At least once every five years, the Oregon ESA calls for ODFW to review the status of endangered or threatened species to determine if substantial scientific evidence exists to justify reclassification or removal from the list. 94 The statute defines "substantial scientific evidence" as "that quantum of the best available documented information or evidence that a reasonable person would accept as adequate to support a conclusion. This includes information or evidence that may not have been reviewed by a scientific review panel, but that [ODFW] considers scientifically reliable., 95 This is the standard which evidence of gray wolf activity within Oregon will be analyzed.
Under the Oregon ESA, the State can decide not to list a species that is secure outside Oregon or "not of cultural, scientific, or commercial significance" to Oregon residents. 96 [vol. 6 the status of any species "upon a determination that the species is or is not a threatened or endangered species., 97 Furthermore, in 1995 the Oregon ESA was amended, allowing the Commission to determine not to list any species previously listed under the Federal ESA. In other words, the Commission may choose not to list any species grandfathered into the Oregon ESA, such as gray wolves. 98 The Oregon ESA also provides that any person may petition the State to add, remove, or change the status of a species. 99 "A petition shall clearly indicate the action sought" and include a showing of "documented scientific information" justifying the requested action. 1 00 "If the petition is denied, the petitioner may seek judicial review .... "101 When added to the list of threatened or endangered species, the 1995 amendments require the State to establish guidelines necessary to ensure the survival of individual members of the species. This includes take avoidance and protection of habitat critical to the survival of the species.
1 0 2 These survival guidelines must be completed at the time the Commission adds a species to the list. Recognizing that the use of state lands would be beneficial to the economic concerns of the State when recovering endangered or threatened species, the 1995 amendments allow the use of state land to achieve recovery when it can be done without significant impact on the primary use of that land.
10 4 It is up to the state land owning or managing agency to determine if state land can play a role in the conservation of the endangered species, keeping in mind the conservation needs of the particular species and the purpose of the land.
10 5 In conjunction with ODFW, the land owning agency is required to develop an endangered species management plan within eighteen months from when the species is listed as endangered.
The plan is to "be based on the statutes, rules, and policies applicable to the agency's programs" while taking into account "social or economic impacts the plan may have on the state." 
III. CURRENT DEVELOPMENTS
ODFW has not undertaken sufficient measures under the Oregon ESA to prepare recovery guidelines or determine if state land provides a suitable habitat for migrating wolves entering Oregon from Idaho. ODFW explains that its Wildlife Diversity Plan directs the agency to reintroduce native species like extirpated gray wolves whenever possible.
1 0 8 However, the same plan "predicts that there is no year round habitat in Oregon that would allow wolves to exist without conflicts with land uses already in place...
[including] livestock depredation, livestock harassment, and changes to deer and elk populations."
' ' 9 ODFW contends that this is based on the large expanse of public land required for each wolf pack and the fact that more than one pack "would be needed to provide a viable population in Oregon." 110 Thus, the agency says gray wolves will not be actively reintroduced into Oregon."' ODFW does not have a management plan for uninvited wolves that try to naturally reestablish or reintroduce themselves to their native lands in Oregon.
1 12 In fact, it has been the policy of ODFW to request the USFWS to capture any wolf that has strayed into Oregon and return it to its point of origin.
11 3 However, the USFWS has recently informed ODFW that the only wolves they will consider bothersome are those that kill livestock, which will be killed rather than removed."1 4 Under this scenario, it is obvious that ODFW will soon be faced with migrating wolves as well as the social and biological impacts of naturally reestablishing gray wolf populations. [vol. 6
Rocky Mountain gray wolf packs typically occupy and defend from other packs a territory of up to four hundred square miles. 117 Lone wolves have been known to disband from the pack and set off on their own. For example, in October of 2002 an elk hunter in Utah reported seeing a gray wolf that he originally thought to be a coyote. Federal officials returned the male gray wolf to its place of origin only because it had been captured. 120 Another set of wolf prints was found near where the animal had been trapped. wolf's journey even more dramatic was the fact that it was a well-known Yellowstone wolf. The wolf had a limp that it had likely obtained from "learning how to topple an elk" when it was young. It was often spotted and watched by wolf watchers in Yellowstone. Even with this limp the wolf successfully made the journey south to Utah, leading one wolf expert to proclaim that wolves are "not like humans", and that they "are conditioned to hardship". The petition further argues that the gray wolf is not protected by the Oregon endangered species act because the act protects only "native" species, not "introduced" species. Thus, the gray wolf can be listed as neither be "threatened" nor "endangered" because the act does not cover introduced species.' 38 The OCA petition concedes that under the grandfather clause, listing the gray wolf was required when the Oregon ESA. The OCA petition argues that it should now be removed from the list.
139
Substantial scientific evidence detailing why the gray wolf should be removed from the list was not provided in the OCA petition. 140 Instead, the OCA petition argues that "there was no scientific information provided upon listing" of the gray wolf in 1987 because it was extinct, and therefore any scientific evidence brought forth would have no comparative value.
The OCA petition argues that the Commission is required to remove the gray wolf from the list because: (1) there was no available scientific evidence to justify the 132. "Oregon Farm Bureau is the state's largest general agriculture organization. The nonpartisan, not-for-profit Farm Bureau is a grassroots organization dedicated to finding positive solutions to the challenges facing today's family farmers and ranchers, and others in the natural resource Oregon ranchers are also concerned that the underlying agenda of so called wolf advocates is to force Oregon ranchers off public land.
154
In response to these worries, the cattle industry and some rural Oregonians have tried to change Oregon law regarding wolves. In 2001, Oregon House Bill 3363 was introduced by Representative Greg Smith of Heppner, at the request of the OCA. 155 House Bill 3363 would have classified wolves as a "predatory animal" that could be hunted, trapped, and poisoned. 156 The Bill was amended to include only the term "wolf hybrids," and passed without any reference to gray wolves. 157 However, 158 Lawmakers from Eastern Oregon, whom are backed by ranchers and wolf opponents, control many of the key committees in the Oregon legislature. 159 In the Oregon 72nd Legislative Assembly (2003), gray wolf opponents introduced two bills that would eliminate the gray wolf from the Oregon ESA, 160 and one of these bills now has no effect on the gray wolf because of federal delisting 169. The Humane Society of the Unites States (HSUS) is "a national animal protection organization based in Gaithersburg, Maryland and with ten regional offices. The HSUS has over 7 million members and constituents, including more than 70,000 who reside in Oregon. The HSUS works actively to protect and conserve wildlife species and habitat through participation in state and federal agency actions, legislation, and legal action. In particular the HSUS has had a long-standing interest in the recovery of the gray wolf and the ecosystem in which the species plays a vital role." !d. 173. The Oregon Sierra Club's mission and primary objective are "maintaining and improving the health of Oregon's forests and watersheds and protecting wildlife." [a.
174. The Oregon Natural Resources Council ("ONRC") is a "non-profit conservation group dedicated to protecting and restoring of Oregon's wildlands, waters, and wildlife. ONRC actively pursues permanent protection ofroadless lands and works to enforce the Endangered Species Act." Jd. The ONDA petition asserts that by not acting upon the requirements of the Oregon ESA as it pertains to gray wolves, the ODFW frustrates the legislative intent behind the Oregon ESA. The ONDA petition concludes by instructing the Commission to comply with the mandatory conservation requirements of the Oregon ESA before it delists or changes the status of the gray wolf in Oregon. 1 79 The petition explains that "[w]ith no 'quantifiable and measurable guidelines' in place, and no public rulemaking process to consider and establish such survival guidelines, the Commission has left its hands tied with respect to future actions under the Oregon ESA affecting the gray wolf." ' 1 80 Under the Oregon ESA, when a species like the gray wolf is native to Oregon, and found within the state, the Commission is required to determine the following before removing a species from the Oregon ESA:
(1) The species is not, or is not likely to become within the foreseeable future, in danger of extinction throughout any significant portion of its range in this state, or is not at risk of becoming endangered throughout any significant portion of its range in this state.
(2) That the natural reproductive potential of the species is not in danger of failure due to limited 175. The Oregon Wildlife Federation ("OWF") purpose is "to conserve, preserve, and restore Oregon's fauna, flora, and their habitat. 500 OWF members live throughout the state of Oregon." Id.
176. Id. Other groups are calling for the Restoration of the gray wolf to Oregon as well. The Defenders of Wildlife has the following petition available for signature on its website: "We, the undersigned, support the restoration of wolves in Oregon. We encourage the U.S. None of these prerequisites has been fulfilled by the Commission. The ONDA petition guides the state towards achieving the end-goal of the Oregon ESA. The first step is to collect scientific information on wolves in Oregon and set survival guidelines and management standards in order to know how to achieve the goal of eventually delisting the gray wolf from the Oregon ESA. The ONDA petition calls for survival guidelines that: "(1) protect migrating wolves from harassment; (2) allow for establishment and recovery of viable populations in appropriate habitat; (3) prevent direct taking or habitat degradation with very limited exceptions; and (4) involve survey and monitoring for wolves before irreversible commitments of resources are made."' 8 3 ONDA is aware that recovery and eventual delisting of the gray wolf are goals of the Oregon ESA. 184 "However," ONDA argues that "without [sufficient] survival guidelines and a recovery plan in place, and without knowing the role state and other public lands [can] play in the wolf's recovery in Oregon, there is no [foundation] of information or plan of action," from which to make an informed, scientifically defensible, decision regarding delisting gray wolves.
185 Wolf advocates and ONDA believe that much of Oregon's public land is "prime wolf habitat." ' 1 86 Although required by the Oregon ESA, the ODFW has failed to address how Oregon's public land could facilitate recovery of the gray wolf.
The Commission reviewed both of the petitions and voted unanimously to deny each on the theory that "neither petition met the procedural Attorney General for the Natural Resources Section, outlined the legal issues that the Commission considered in reaching these decisions. 189 With regard to the OCA petition the memo declares that it does not specifically address the requirements of Oregon Administrative Rule 635-100-0110(1) and (2).190 Oregon Admin. R. 635-100-0110 provides the procedure for listing species and calls for a petitioner to provide specific pieces of information classified as substantial scientific evidence, including discussions on the existence, destruction, or modification of habitat and the natural reproductive potential of the species petitioned for. 
IV. POSSIBLE FUTURE DEVELOPMENTS
As the evidence suggests, the gray wolf is poised to return to many states it once inhabited. This same evidence shows that Oregon will be one of the first states to see the establishment of a gray wolf population. In response, the OCA is likely in the process of trying to submit a revised OCA petition which will distort this evidence, or cite to other evidence, supporting its position that gray wolves are not in Oregon. Whether the OCA will be able to gather substantial scientific evidence that would meet all of the requirements of Oregon Admin. R. 635-100-0110 is unlikely since the scientific evidence available would support the conclusion that wolves could survive, and may already be present, in Oregon. The mountains of Oregon are prime territory for wolves. The abundance of deer, elk, and uninhabited land make Oregon an ideal location for wolves relocating from the Idaho recovery area. Once the gray wolf is back in the Oregon ecosystem, all of the species within Oregon would have the potential to become "more robust [and] more genetically diverse." ' 1 96 Possibly because the OCA understands that the scientific evidence pertaining to wolves in Oregon is contrary to its anti-wolf position, the OCA and other anti-wolf groups have began an assault in the Oregon legislature on the Oregon ESA and the gray wolf.
Oregon lawmakers will likely resist the proposed changes to the Oregon ESA urged by eastern Oregon legislators. The ranching industry may control the key committees in the Oregon legislature, but the proposed changes are too drastic, leaving the gray wolf with no protection under the Oregon ESA. The Oregon legislators must realize that the gray wolf is a valuable species to the state of Oregon. After all, the gray wolf was grandfathered into the Oregon ESA in 1987. Oregon lawmakers, ranchers, and wolf lovers should look to the wolf management plan proposed in the [vol. 6 legislatures impacted by gray wolf population growth should also follow the Utah legislature in stimulating rancher and wolf lover cooperation.
The Oregon Natural Desert Association and other groups that have petitioned the Commission will continue the effort to bring wolves back into Oregon. The Oregon ESA provides judicial review for denial of a petition to add, remove, or change the status of a species on the list, effectively seeking the same as the ONDA petition. By requesting ODFW to establish survival guidelines for the gray wolf, the ONDA petition was asking the Commission to implement required actions that would have eventually lead to the delisting of the gray wolf in Oregon, a change in status from its current endangered listing. Thus, because the Commission incorrectly applied Oregon law in denying the ONDA petition, it should be ripe for judicial review under the Oregon ESA. Furthermore, if substantial evidence that the gray wolf is in Oregon can be gathered, an Oregon court or the Commission would have to look to that evidence in reviewing the Commission's initial decisions. The Commission incorrectly denied the ONDA petition asking for the ODFW to implement survival guidelines and to begin working to determine if state land could play a role in gray wolf recovery. By finding it unnecessary to adopt survival guidelines for the gray wolf, the Commission created a class of species that was grandfathered into the Oregon ESA before 1995 that has no protection under the 1995 amendments. Thus, the gray wolf is in a state of limbo under the Oregon ESA, because ODFW did nothing to recover the gray wolf from the time the gray wolf was listed on the Oregon ESA in 1987 to the time of the 1995 amendments to the Oregon ESA. Basically, the Commission believes that because the gray wolf was grandfathered into the Oregon ESA, it is not a species which requires recovery under the 1995 amendments. Interpreting the 1995 amendments in this manner leaves the gray wolf without any means of species recovery. This is at odds with the long term goal of the Oregon ESA as it was enacted. The statute's goal is to "manage the species and their habitats ... to a point where listing is no longer necessary,, 20 1 which is precisely what the ONDA petition asks the ODFW to do. 20 2 It is illogical, if not absurd, to think that the legislature of Oregon would consider the gray wolf worth recovering in 1987, only to then freeze recovery efforts due to ODFW inaction by enacting amendments that did not apply to those species grandfathered into the list. Nowhere does the Oregon ESA as amended or the Oregon Administrative Rules suggest this was the intent of the Oregon legislature. Because no recovery efforts or management plans were ever put into effect regarding the gray wolf, it contravenes the purpose and goal of the Oregon ESA to determine that gray wolves do not fall within the 1995 amendments' protections. The reason there was no recovery plan or even a thought about the status of gray wolves in Oregon prior to 1995 was because there were no gray wolves in Oregon between 1987 and 1995 due to the extirpation of the species. However, even with an absence of gray wolves, attempt after attempt to reclassify the gray wolf as a predator has failed to pass muster in the Oregon legislature in recent years. The inference must be drawn that by acting as it has, the Oregon legislature considers the gray wolf worth recovering into the wilderness of Oregon. If this is not the case, the Oregon legislature should clearly manifest its intent on how Oregon will treat the gray wolf in light of the recent federal delisting. The Oregon legislature appears reluctant to proceed with wolf reintroduction because of the enormous costs that would be associated with a Yellowstone-like gray wolf recovery effort.
Yet, this type of reintroduction is not necessary due to recent events relating to wolf dispersal into Oregon from the Idaho recovery area.
Wolves are poised to re-enter Oregon again, and the Commission is buckling under the pressure of cattlemen and hunters who fear that the gray wolf will impair their livelihoods or sports. Among those groups, no legitimacy is given to the fact that the gray wolf is native to Oregon, listed as an endangered species, or is currently developing breeding populations within Oregon or very close to state borders. If the Commission has the flexibility to adopt survival guidelines, or to use other management tools for those species listed under 1987 Oregon ESA, then it should use this flexibility to begin forming survival guidelines for gray wolves. 2°3 In this respect, the Commission has a number of options. These options are to The Commission should begin implementing survival guidelines or a wolf management plan that would allow for recolonization from Idaho, but with strict management of problem wolves. In order to ensure delisting when the gray wolf sufficiently repopulates Oregon, a count of the wolves in Oregon is necessary. The ODFW has already purchased much of the equipment required to conduct counts to determine when wolves have recolonized sufficiently to allow delisting from the Oregon ESA.
5
These wolf management guidelines would not need to be costly or burdensome for the state of Oregon. It is possible to form survival guidelines that would give wolf advocates a chance to hear a gray wolf howl in the wilderness of Oregon, while at the same time allowing ranchers to maintain their livelihoods in those same hills. To be cost efficient, the survival guidelines or wolf management plan must rest on the condition that reintroduction draws wolves into Oregon from other recovery areas. It is not necessary to have a costly and burdensome Yellowstone-like recovery effort which would entail transplanting Canadian wolves into Oregon. The wolves from the Idaho recovery area need protection in Oregon under the Oregon ESA so long as they are not problem wolves. This would allow the wolves to gain a foothold in Oregon and establish breeding pairs. Once the first breeding pair arrives in Oregon, that first pack should take about three years to become sufficiently large enough to allow lone wolves to disband and form new packs. 20 6 Of course, these lone wolves may stray back into Idaho or move into Washington or California, thereby slowing the process. However, other breeding pairs may move into Oregon from Idaho, thereby accelerating the process. "Problem wolves" would be those identified wolves that have a conflict with ranchers. The Commission should determine strict guidelines for what constitutes a conflict. This could be done in a manner which is beneficial to Oregon ranchers. Ranchers should be allowed to shoot on sight any wolf that is caught in the act of killing or attempting to kill any form of livestock. This has been the status quo in Yellowstone. Further, Oregon should promote gray wolf recovery by creating an incentive for ranchers to abide by these proposed rules. Essentially, this system would reward ranchers for allowing gray wolves to use the same public land as ranchers. An incentive for ranchers to comply with these proposed wolf management guidelines could be garnered by instituting a point or merit system. Under this system, ranchers could be compensated by the state for having a low number of wolf conflicts. Legally shooting a wolf that was harming a rancher's livestock would not count against that rancher. Rather, Oregon wildlife officials would monitor wolf movement through counts and determine which ranchers were taking wolves and not reporting the losses. Finding an unreported wolf kill on a rancher's property would be the type of infraction that would count against the rancher in this proposed merit-based point system. At the end of the year, the ranchers who helped most to restore the gray wolf to Oregon would be compensated for their efforts. Any burden to ranchers that would accompany this plan is a small inconvenience in comparison to the ranchers' allowance to use public lands to earn a living.
The number of incidents between wolves and livestock would be minimal under this plan. It is documented that in the greater Yellowstone recovery area, reports of wolf depredation have been low: " [ During this time 103 of the 563 documented wolves that inhabited the three states were killed for control purposes.,, 21° The number of livestock killed by the gray wolf in these areas is reasonable for such a large three-state recovery area. Furthermore, the Defenders of Wildlife compensated ranchers for each documented livestock wolf kill. 21 ' It is true that monetary compensation does not replace all lost cattle or sheep, or replace the lost genes that result from the wolf kill, 212 but compensation is available to ranchers and it is from a non-public source.
Oregon cattlemen claim that as many as "eighty percent of wolf kills are never found," and that the payout to ranchers has been disappointingly low.
2 13 However, the low payout is more likely because the numbers of depredations have declined. To the dismay of ranchers, the Defenders of Wildlife program is not meant to make cattlemen rich off of wolf kills, but rather to supplement what has been lost. But given the low numbers of documented livestock losses in the Yellowstone recovery area, ranchers could be compensated at a value higher than the current market rate. Cattlemen could also change ranching habits in order to help their own cause in relation to wolf conflicts. Many issues with wolves can be solved with proper livestock management. For example, "[c]attle ranchers can breed their cattle earlier in the year so the calves are bigger when they are moved to public land." '2 14 If the ODFW follows this proposed wolf management plan, and ranchers obey the necessary guidelines, the return of the gray wolf to Oregon should have a minimal, if any, impact on the Oregon cattle industry.
Hunters are also crying wolf about the potential destruction they claim will accompany the reintroduction of the gray wolf into Oregon. However, destruction of elk and deer herds is not occurring in the greater Yellowstone recovery area and will not occur in Oregon. In fact, elk, deer, and moose are learning to be wary in Yellowstone; "they are simply [behaving] differently with wolves in the picture., 215 "A predation process that was missing without the [gray wolf] has returned," and animals are wary of predators.
2 16 At least one Oregon hunter has declared that:
I wouldn't be a thinking person if I thought I was the only hunter with a right to be out there . components out, what you're left with isn't much better than a game farm.
Oregon hunters may actually benefit from wolves being in the hills, as the hunt would be more fulfilling knowing that they had taken an animal that had the savvy and alertness not to become prey to the wolves. The sport of the hunt would be increased. Wolves would also thrive under the proposed plan. The gray wolf will establish itself in Oregon if it is sufficiently protected as set forth in this wolf management plan. There is ample public land to support wolf packs in Oregon. The guidelines for determining when recovery is successful in Yellowstone can also be used in Oregon. The goal in Oregon should be to delist the gray wolf from the Oregon ESA once ten breeding pairs of gray wolves is documented in Oregon. During this time, the wolves within the Yellowstone and Idaho recovery area will continue to recolonize other areas in the western United States. Thus, by the time Oregon reaches the proposed goal of ten breading pairs of gray wolves, they should have a significant foothold in the western United States. Under this plan, gray wolves will return to Oregon and other states for generations to come.
V. CONCLUSION Gray wolves are native to the western Unites States, including Oregon. Although gray wolves have been extirpated from Oregon for over fifty years, they are poised to return to Oregon from the Central Idaho wolf recovery area that was part of the Yellowstone wolf reintroduction program. As a result of federal delisting of the gray wolf, the Oregon ESA governs the status of gray wolves in Oregon because it considers them an endangered species. Yet, the Commission is intent on not allowing the gray wolf to realize the protections due under the Oregon ESA.
In misinterpreting the intent of the Oregon legislature to protect and recover the gray wolf in Oregon, the Commission has denied a petition from wolf lovers to create survival guidelines and determine whether state land is available for the reintroduction of wolves in Oregon. Cattle ranchers are decidedly opposed to the reintroduction of wolves into Oregon. However, it is feasible to implement a wolf management plan that would appease both wolf lovers and ranchers. The wolf management plan would require the Commission and the State of Oregon to properly recognize the intent of the Oregon legislature to protect the gray wolf when it was grandfathered into 217. Milstein, When Wolves Move In, supra note 82.
[vol. 6 the Oregon ESA. The guidelines which accompany this wolf management plan would allow flexibility in the manner ranchers and private property owners protect their assets from problem wolves, while at the same time sufficiently giving the wolves the chance to re-populate in Oregon. Cooperation between lawmakers, ranchers, and wolf lovers is essential to the implementation of this plan, as each side to the gray wolf debate must give some ground.
The first step in implementation of this wolf management plan, or any wolf recovery plan under Oregon law, is for the Commission to recognize its mistaken application of the Oregon ESA. Second, the Commission should implement the Oregon Administrative Rules in the context of the ONDA petition and proceed with the development of survival guidelines or creation of a wolf management plan. This wolf management plan could serve as a model for other states, such as Oregon, that will soon be facing the imminent return of the gray wolf. If the Commission implements this proposed wolf management plan, the ODFW will have the ability to allow both the gray wolf and ranchers to co-exist in Oregon.
